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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

CHILDREN (EQUAL PROTECTION FROM ASSAULT) (SCOTLAND) BILL  

SUBMISSION FROM CARE FOR SCOTLAND 

 

Introduction to CARE  

 
CARE (Christian Action Research and Education) is a public affairs charity which was 
established 35 years ago to combine caring, at national and community level, with 
campaigning on social and ethical issues. Our supporters are drawn from many Christian 
denominations. Our Public Policy Department acts as a think tank on a range of ethical and 
family issues.  We act as a reference point for our supporters and brief both them and 
elected representatives when relevant matters are being considered in the legislatures of 
the UK. CARE for Scotland, is a department of CARE with over 2000 Scottish supporters. 
As well as providing information and raising issues amongst our supporters, we monitor the 
work of the Scottish Parliament and engage with MSPs on issues of concern.  
 
 
Do you support the Bill’s aim to end the physical punishment of children by parents 
or carers? It will do this by abolishing the defence of reasonable chastisement. 
Please provide an explanation for your response. What groups would be impacted by 
the change (for example, parents, children, public services, the legal profession, 
etc)? 
 

We believe that this proposal involves the state over-reaching itself. The current law - which 
we strongly support - is already very clear that anything other than light smacking is illegal. 
Moving beyond this would involve the state making smacking a criminal offence, something 
that 74% Scots do not believe should be treated as a criminal matter, and in the absence of 
any credible mandate.1 The problems with the state overreach associated with this proposal 
are also seen in the fact that 75% of Scots say they think it should be for parents and 
guardians to decide whether or not to smack their children.2 This concern is compounded 
by the fact that the proposal is being advanced in the context of heightened concerns 
regarding the need for the state to respect the role of parents and not to adopt an overly 
intrusive posture in relation to them in the aftermath of the huge controversy and legal 
difficulties surrounding the Named Person Scheme. Despite its benign intent and 
motivation, that scheme similarly may be seen to open the door to excessive and 
inappropriate state intrusion in family life. The particular difficulty with this proposal, unlike 
the named person scheme, is that in addition to the state inappropriately interfering in 
family life it also creates a criminal offence which will result in many ordinary loving parents 
obtaining a criminal record and quite probably the separation of families with deleterious 
effects on children.  

                                            
1 https://www.bereasonablescotland.org/public-opinion/ 
2 https://www.bereasonablescotland.org/public-opinion/ 
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We are very conscious that some have sought to deflect this concern by suggesting that if 
the bill becomes law people who lightly smack their children are unlikely to be exposed to 
the full rigours of the law, as if the bill was really about the more modest task of ‘sending a 
message’. In truth, however, the decision about the enforcement of the law is not a decision 
for the Parliament. If the Parliament makes it a criminal offence to lightly smack your child, 
the police and the Procurator Fiscal will be required to treat parents who lightly smack their 
children with all the seriousness that comes from breaking the criminal law. That will be the 
plain consequence of passing this legislation. If the law is changed a person who lightly 
smacks their child will be guilty of assault and subject to the same kind of procedures as 
someone guilty of child abuse. This will cause huge disruption and distress in happy 

families as children are removed from their parents who have given them a light smack.  

 

Many jurisdictions have taken steps to discourage light smacking that have stopped short of 
making it a criminal offence. One country that has crossed this line, making light smacking 
a criminal offence, is New Zealand and the impact of doing so has not been good. The 
introduction of the law in New Zealand has caused huge emotional turmoil and family 
instability for parents and children.3    

 

If MSPs wish merely to send a signal to discourage parents from lightly smacking their 
children and to encourage alternative forms of discipline, then they can do so. This bill, 

however, is an entirely inappropriate mechanism for doing so.  

 

One of the most disturbing aspect of this bill is the fact that it will take scarce resources 
away from enforcing the law in relation to cases of genuine abuse, making it much harder to 
deter and detect those cases because in a context where 75% of people think physical 
punishment is a decision for parents rather than the criminal law, the volume of light 
smacking cases is likely to be considerable.4 Taking actions that cannot but divert scarce 
resources away from focusing on genuine abuse and re-categorising light smacking as 
criminal assault is an entirely disproportionate and ideological rather than common-sense 
decision. 78% of Scots say they are concerned that a ban will flood police and social 

workers with trivial cases, distracting them from dealing with genuine cases of abuse.5 

 

MSPs may wish to discourage light smacking and to promote alternative forms of discipline 
by other means, but this Bill is a sledge hammer to crack a nut. Its impact will go far further 
than is helpful. 

 

CARE believes that the environment in which children learn best is within a secure, loving 
parental relationship.  Children need to know that they are loved unconditionally by their 
parents and are totally secure in that love. Parental love needs to be effectively 
communicated to children and for them to feel its benefits.  In families where children are 
sure of this unconditional love, the process of disciplining for life is far more effective than in 
families where children do not have this security. This is the key point which should be 

                                            
3    https://www.bereasonable.wales/wp-content/uploads/2018/02/Chen-Palmer-Opinion-
s59-Crimes-Act-January-2018.pdf 
4 https://www.bereasonablescotland.org/public-opinion/ 
5 https://www.bereasonablescotland.org/public-opinion/ 
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recognised and the encouragement of such family environments is unlikely to be achieved if 

there is excessive state interference in family life.    

 
Do you see any additional impact on groups with protected characteristics? 
 

While CARE does not promote smacking as a form of discipline, we are aware that some 

Christians have an understanding of scripture such that they believe that on occasion light 

smacking is required of parents. There is, therefore, a danger that the proposed ban on 

smacking may have a disproportionate and unintended impact of singling out families with 

strong religious beliefs or from minority ethic and/or migrant communities for unnecessary 

and inappropriate state scrutiny and interference. Those who suffer the most will be 

children who risk the trauma of being separated from their parents simply because their 

parents have given them a light smack, which certainly in a Christian context would always 

be followed with a hug. In Norway there have been cases of children being taken into state 

care and away from the parents when parents have used light smacking as a form of 

discipline. Some of these cases have been linked to religious and migrant families with 

allegations that migrant families are treated more harshly than others.6 It is alleged that in 

one case the real reason children were removed from their parents is not because of 

parental smacking, but rather owing to hostility on the part of state officials towards the 

religious beliefs of the parents.7 A number of cases of children being removed from the 

parents in Norway are now being scrutinised by the European Court of Human Rights in 

Strasbourg.8 The credibility of the Norwegian child protection agency’s decision making has 

been further undermined by the fact that one of the two key experts it relied upon in one of 

these cases, where children were removed from their parents because the parents had 

smacked them, has himself now been convicted of downloading child sexual abuse 

images.9 This case may well exemplify the danger of the attention and prioritisation of 

social services being diverted away from real child abuse and misdirected for political and 

ideological reasons towards ordinary loving parents who choose to use a form of light 

physical discipline with their children.         

 
Are there any equalities and human rights issues raised by the approach taken in the 
Bill that should be considered? 
 

We note the reference in the consultation document which preceded the Bill to the UN 
Convention on the Rights of the Child (UNCRC) and to statements made by the UN 

Committee on the Rights of the Child.  

 

                                            
6 https://www.bbc.co.uk/news/resources/idt-sh/norways_hidden_scandal 
7 http://thefederalist.com/2016/06/06/under-international-pressure-norway-reunites-seized-
children-with-family/ 
8 https://theculturetrip.com/europe/norway/articles/how-norways-child-welfare-service-is-
creating-world-wide-controversy/ 
9 https://www.bbc.co.uk/news/resources/idt-sh/norways_hidden_scandal. 
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In the first instance, it is important to recognise that the Convention makes no reference to 
the physical punishment of children and we consider it misleading to cite Article 19 of the 
Convention as doing so when in fact that article refers to physical or mental violence which 
is clearly different to physical discipline. Had it mentioned smacking and censured the 
practice it is likely that many states who signed up to the Convention would not have done 
so in order to avoid conflict with their own domestic law. 

 

In the second instance, while the UN Committee on the Rights of the Child might seek to 
argue that smacking should be made an offence, the Convention does not say this and the 

Committee is not a court and does not have standing to ‘read in’ such a right. 

 

Rather member states are required to interpret the provisions of the UNCRC and 
successive UK and Scottish Governments have been clear that the Convention does not 
prohibit the use of reasonable physical chastisement of children within the context of 

ordinary family life.  

 

In relation to the case of A v UK which is mentioned in the sponsoring Member’s 
consultation document, we note that the European Court of Human Rights did not prohibit 
the smacking of children or require a wholesale change in the law within the UK to remove 
the defence of reasonable chastisement. Rather the Court’s decision was based on the 
facts of the case before it. The ruling applied to that case only. No general statement was 
made about the physical punishment of children, although the boy’s legal representative 

had invited the Court to make such a statement.10  

 

Will the Bill result in any resource implications for your organisation or you as an 
individual? If so, please explain and provide any supporting information.  
 
No 
 
 
Please tell us about any other comments you feel are relevant to the Bill. 
 
 

There is little doubt that an alternative approach which does not seek to criminalise loving 

parents would be preferable. If the evidence cited in the sponsoring Member’s consultation 

document is accurate that society is moving away from the use of physical chastisement, 

then it is reasonable to assume that investment in education programmes would be an 

effective means to achieve the aim proposed in the consultation of ending the use of 

smacking. By seeking to impose a particular view of discipline through legislation, the 

danger is that this approach may well lead to increasing suspicion of public officials on the 

part of ordinary families. Recent experience of the public reaction in relation to the Named 

Person issue shows this to be a real possibility. There is already a strong feeling that there 

                                            
10 Protecting Children, Supporting Parents: A Consultation Document on the Physical 
Punishment of Children, London: Department of Health, 2000, point 4.5, pp11-12. 
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is a tendency for government to enact measure which overly interfering in private family life 

where there is no proportionate reason for doing so. The proposed Bill would reinforce this 

perception.    

 

It is argued that reasonable chastisement teaches children that violence is acceptable. On 

this basis, we might expect the figures to show lower levels of violence among children after 

the ban. In fact figures from Sweden show the opposite to be true: child-on-child violence 

increased by 1,791% between 1984 and 2010.11 

 

We observe with great sadness that too often Social Services are neither adequately 

funded nor staffed to provide the best service possible to families in crisis. We would be 

very pleased if the resources that would be invested into pursuing parents who lovingly and 

caringly discipline their children appropriately were to be used to investigate cases of 

violence against children and to support the victims of child abuse. We believe that a far 

more practical and beneficial suggestion would be to invest in families and parents through 

local, community-based initiatives, such as the churches provide that will help parents to 

provide the best for their children. 

 

 

                                            
11 Larzelere, R E, Swindle, T, Johnson, B R, ‘Swedish Trends in Assaults Against Minors Since Banning 
Spanking, 1981-2010’, International Journal of Criminology and Sociology, vol. 2, 2013, pages 129-137. 


